
WORKING WITH OTHERS WEBINAR 4 : TRANSCRIPT 

The material included in this document is intended to provide general information in 

summary form on legal topics. The contents of this document do not constitute legal advice, are not intended to be 

a substitute for legal advice and should not be relied upon as such. You should seek legal advice or other 

professional advice in relation to any particular matters or concern that you or your organisation may have. 

Every effort has been made to ensure the currency and accuracy of the information contained in this document 

however we cannot guarantee the information is current when you access it. Also, this is not a verbatim transcript 

of the webinar but a close summary of the webinar contents.  

Slide 1 

PO Box 16013

Melbourne VIC

Tel +61 3 8636 4400

Fax +61 3 8636 4455

justiceconnect.org.au/nfplaw

Working with other 

organisations

1

Date: recorded February 2017

Presenter: Liz Morgan (Lawyer and Manager 

Training at Not-for-profit Law)

Part 4: Mergers #1 
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Text: Working with other organisations: Part 4: Mergers #1 
Date: recorded February 2017 
Presenter: Liz Morgan (Lawyer and Manager Training at Not-for-profit Law) 
 
Transcript: 
Welcome to this 4th webinar in a 5 part series on Working with Others – commissioned by National Disability 
Services (NDS) and presented by Justice Connect.   
 
My name is Liz and I'm a lawyer with Justice Connect’s NFP Law service.  
 
I would like to start by acknowledging the traditional owners of the land I'm on today – the aboriginal people of 
the Kulin nations - and to pay my respects to their elders past and present for their care and custodianship of 
this land over so many years. 
 
To kick off with an explanation of our two organisations, NDS and Justice Connect.  
 
Firstly, this webinar has been commissioned by the NDS - Australia's peak body representing and supporting 
non-government disability service organisations.  You can find out more on their website at www.nds.org.au 
including a range of resources to support organisations as they transition to the new NDIS environment.  
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Text: Funding acknowledgement -  these resources have been made available through the Sector Transition 
Fund with thanks to the Victorian Government.  
 
Transcript:  
These resources have been made available through the sector transition fund, with thanks to the Victorian 
Government  
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Slide content 
Image: Screen shot of justice Connect website available at www.justiceconnect.org.au    
 
Transcript:  
Then to Justice Connect - we’ve been engaged by NDS to present this webinar series and we thank them for 
this engagement. We are a NFP and a charity just like many of your organisations. We are a community legal 
service and access to justice organisation.  
 
For this topic on mergers, we have a unique perspective to it, as Justice Connect itself is the product of a 
merger between the Public interest Law Clearing House (PILCH) Victoria and PILCH NSW which took place 
in 2013. So the issues we are discussing today are ones that we have carefully considered for ourselves. 
 
We are also NFP lawyers who advise other NFPs on a range of legal issues.  
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Image: Screenshot of NFP Law homepage available at www.justiceconnect.org.au/our-programs/not-for-
profit-law 
 
Transcript: 
So if you came to our part of the Justice Connect website, you can see our services there, and definitely at 
the end of today’s session we’ll talk more about how you can find, particularly some resources of working with 
others, on our website.  
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Introduction

What we will cover in this webinar series

• Part 1: Overview – legal options for working with others 

• Part 2: Memoranda of Understanding

• Part 3: Contracting / Sub-contracting 

• Part 4: Mergers #1 (including amalgamation)

• Part 5: Mergers #2
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Text: Introduction  
What we will cover in this webinar series 

 Part 1: Overview – legal options for working with others 

 Part 2: Memoranda of Understanding  

 Part 3: Contracting/sub-contracting 

 Part 4: Mergers #1 (including amalgamation) 

 Part 5: Mergers #2 
 
This presentation is legal information, not legal advice.  
 
Transcript:  
So, we’re working through a five part series on working with others. Part 1 was an overview, part 2 we looked 
at a memoranda of understanding, part 3 we’ve looked at contracting and sub-contracting and hopefully 
you’ve had a chance to listen to those. Today we’re going to start of the first of our mergers in the series and 
that will include talking about amalgamation and there will be a second merger just to cover off on that topic. 
Today we will be looking more at structuring issues, and in part five we’ll look more at the due diligence 
issues, the preparation and planning and legal issues that can come up and should be thought about before 
any organisation enters into a merger arrangement.  
 
We’re going to be part one today and  look mostly at the structuring issues.  
 
Just a reminder that everything I am discussing today is legal information, not legal advice and getting into 
mergers, it is quite a complex working with other arrangement that we’re talking about and therefore is 
definitely one which we would recommend getting advice that suits the setup, charity status and tax status of 
your organisation.  
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Text: Merger #1 (section heading)  
 
Transcript:  
So we’re into merger and as we’ve done with all the others, we wanted to start with a case study.  
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Text: Case Study: Southern Most Support Ltd (SMS)  
Image: red light bulb, photo of a man 
 
Transcript: 
Southern Most Support Ltd is a fictional organisation which provides services for people with intellectual 
disability and mental illness in locations across South Australia. SMS is a company limited by guarantee (the 
national type of legal structure for a not-for-profit) and a charity with DGR status – it has a workforce of over 
50 full-time and part-time staff.  
 
It has been approached by Doable – a small incorporated association, with about 15 part-time staff members, 
and Doable is an organisation which offers people with a disability social activities and holiday programmes. 
Doable has been struggling to stay open, with increasingly higher backend and compliance costs, it’s seen 
the writing on the wall in terms of continuing, but its programs are highly regarded in the sector and it has a 
loyal client base and its approached SMS to talk about options. 
 
SMS and Doable are considering a merger. Denzel (pictured here, smiling) at SMS has been tasked with 
researching whether a merger is a good idea. He likes the work of Doable and he has heard they have a good 
name in the sector but he knows there are other issues that they should consider before they agree to merge.   
 
He's just a bit unsure of what these issues are and to add to his stress - he is under a bit of pressure from the 
board to get this all sorted out in the next two weeks.  
 
That’s what we are going to talk about in the next two webinars to flesh out some of the issues that should be 
thought about, particularly in relation to mergers.  
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Introduction

In this webinar we will cover

• Merger options, particularly:

 Amalgamation

 Merger where one organisation winds up (closes down) 

and gifts its assets to another

 Merger where a new legal entity (organisation) is created 

and two or more organisations close down and gift their 

assets to the new entity
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Text: 
In this webinar we will cover 

 Merger options, particularly:  
o Amalgamation 
o Merger where one organisation winds up (closes down) and gifts its assets to another 
o Merger where a new legal entity (organisation) is created and two or more organisations close 

down and gift their assets to the new entity 
 
Transcript:  
In this webinar we will cover some of the structural issues with mergers and in the next we will look more at 
the due diligence issues.  
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Text: Merger options (section heading)  
 
Transcript:  
So what are our options in terms of mergers? We’re going to start with amalgamation as one of them but 
before I do that in all the structures that we've been talking about so far, in terms of MOUs, contracts and sub-
contracts, we’ve been keeping the entities separate and they choose to work together through a particular 
arrangement in place between the organisations like a contract. 
 
Now, when we’re moving into mergers, we’re talking about two models where you want to work together 
permanently so you are going to permanently join the organisations together. We’ll look at that in the 
diagrams as we’re going through.  
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Image: Amalgamation – a statutory merger 
There are three columns – before, arranging and after. In each column there are two red circles representing 
NFP A (Inc) and NFP B (Inc). Under “Before,” NFP A (Inc) and NFP B (Inc) are just listed. Under “Arranging,” 
NFP A (Inc) and NFP B (Inc) both have separate arrows pointing to a shape that has the word “regulator” on 
it. In “After,” NFP C (Inc) is a new black circle with two pink circles with the words “NFP A (no longer exists)” 
in one and “NFP B (no longer exists)” in the other. Both pink circles have independent arrows pointing to NFP 
C (Inc). 
Text: Amalgamation – a statutory merger 
 
Transcript:  
Amalgamation is a statutory merger available for a limited amount of organisations in limited circumstances. 
Amalgamation is a statutory process, meaning it is written into law that this can happen, and it’s only available 
to incorporated associations to combine or merge together, where they are incorporated in the same state.  
 
Here we can see that two or more organisations (and here say they are Victorian incorporated associations) 
can approach the regulator (and that would be in Victoria, Consumer Affairs Victoria) and they use a process 
that is a special statutory process that allows organisations to ask the regulator to merge all of their assets 
and liabilities into a new organisation. This is essentially a simplified merger process and as I said, only 
available to two incorporated associations who operate in the same state.  
 
When two associations amalgamate, it[s an automatic process. The property of the individual associations 
automatically becomes the property of the amalgamated association. All the debts and liabilities and 
obligations automatically become the debts and liabilities and obligations of the amalgamated association. SO 
you can see in the “after,” NFP C is technically the new amalgamated association and NFP A and NFP B no 
longer exist as a result of this statutory arrangement.  
 
The new organisation is governed by its own rules and its own committee of management, which are 
determined by the amalgamating organisations ahead of the amalgamation. It’s a permanent arrangement. 
The organisations that decide to amalgamate will no longer exist after the amalgamation. What will be left 
after the process is a new incorporated association, so NFP C in this scenario. 
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Merger options

Amalgamation

• Special merger process available to incorporated 

associations (IAs) under their incorporating legislation

• 2 or more IAs incorporated in the same state combine or 

amalgamate to create a new incorporated association

• Existing IAs cease to exist
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Text:  
Amalgamation 

 Special merger process available to incorporated associations (IAs) under their incorporating 
legislation 

 2 or more IAs incorporated in the same state combine or amalgamate to create a new incorporated 
association  

 Existing IAs cease to exist 
 
Transcript:  
That’s basically it, and we just wanted to summarise our diagram.  
 
In Victoria, the process is set out in legislation, the Associations Incorporated Reform Act 2012. You’ll find 
similar processes are set out in other jurisdictions’ legislation, so you’d need to check your legislation to see 
options. 
 
It is a process that is significantly simpler than a traditional merger (which we will discuss next) and is a 
recommended path for incorporated associations wishing to merge within the same state to consider as it is a 
simpler process and we’ll compare that when we look at some of these others. 
 
So in Victoria, what it would look like in a more practical sense and again, it would be similar in other states. 
The oorganisations come together and work out what the new amalgamated incorporated association will look 
like, including drafting new rules and purposes, proposing how the first committee will be comprised. 
 
Then each incorporated association would then present this to their members and each incorporated 
association must each pass a special resolution approving the terms of the amalgamation, the name, the first 
committee members and the rules of the proposed new amalgamated association. 
 
Then the associations wanting to amalgamate each lodge a notice with regulator, Consumer Affairs Victoria.  



The associations must lodge several other documents including the rules and details of the first secretary and 
those kinds of things. The regulator then issues a certificate of incorporation to the new amalgamated 
association, and simultaneously cancels the incorporation of the individual associations. 
 
When you see how complex a merger process can be, the amalgamation process can look quite simple in 
comparison but in practice it can be a bit bumpy. We’ve had clients who have had their ABNs cancelled, or 
bank accounts suspended following an amalgamation and this has caused some issues. So there is still a 
management piece around making sure that contracts properly pass into the newly amalgamated 
organisation. 
 
There is a fact sheet on our website, which I’ll take you to at the end of today’s webinar, that steps through 
these issues in more detail and lists the types of people and institutions you might need to notify before going 
through an amalgamation.  
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Image: Merger 1  
There are three columns – before, arranging and after. In each column there are two red circles representing 
NFP A and NFP B. Under “Before,” NFP A and NFP B are just listed. Under “Arranging,” one circle labelled 
“NFP B (winds up & gifts assets to NFP A)” has an arrow pointing towards the NFP A circle. In “After,” there is 
a larger red circle labelled “NFP A (including B’s assets)” and a smaller pink circle labelled “NFP B (no longer 
exists).” 
Text: Merger 1 
 
Transcript:  
So now we move onto a merger and a merger is the most complex legal option we are discussing throughout 
this webinar series.   
 
A merger can happen in a number of different ways, because it is a process which can be designed or 
customised to suit the organisations involved. It’s not a process set out in statute or legislation like 
amalgamation. It’s a private arrangement between two organisations, and it can be two or more, and it will be 
set out in some kind of merger contract or ‘scheme of arrangement’ as it is often called but it can be designed 
or customised to suit the two organisations and it can include clauses in the contract of whatever they would 
like to include.  
 
Two of the common merger structures are set out in this slide and the next slide. There are other more 
complex arrangements that are possible but we won’t go through those today, they are more bespoke and 
particular to certain circumstances of some organisations. 
 
In this slide, you will see that a merger can take place by one organisation taking on another organisation, 
NFP B. So in this slide, NFP B is ‘subsumed’ into NFP A and gifts all its assets to NFP A and then it is wound 
up and no longer exists, and NFP A carries on the activities of both NFP A and NFP B.  
 
NFP A usually takes on some or all of the assets, property and employees of NFP B – in fact, it’s up to NFP A 
and NFP B to decide what NFP A will take on.   
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Image: Merger 1  
There are three columns – before, arranging and after. Under “Before,” NFP A and NFP B are just listed. 
Under “Arranging,” there is a black circle labelled “NFP C” and two red circles underneath labelled “NFP A 
(winds up & gifts assets to NFP C)” and “NFP B (winds up & gifts assets to NFP C).” Both red circles have 
independent arrows pointing to NFP C. In “After,” there is a larger black circle labelled “NFP C” and two 
smaller pink circles labelled “NFP A (no longer exists)” and “NFP B (no longer exists).” 
Text: Merger 2 
 
Transcript:  
The other common merger structure is set out on this slide.  
 
Two organisations decide to merge together and create a brand new organisation.  
 
This structure is very similar to an amalgamation, in that the organisations are deciding to transfer some or all 
of their assets and property and employees to a brand new organisation but obviously we have no statute 
here, it’s done through a private contractual arrangement. NFP A and NFP B then dispose of whatever wasn’t 
transferred to the new organisation, and are wound up so they no longer exist. Then, typically, the new 
merged organisation – NFP C in this slide – will carry on the activities of NFP A and NFP B. 
 
A lot of people we notice like the look of this option, they feel it’s a bit more even - members feel like they’re 
coming together, rather than being taken over by one. They think ‘it sends a better message’. It also might 
work for organisations operating in different states with similar purposes to bring them together into a new 
structure( they possibly both used to be stated based incorporation associations) into a company limited by 
guarantee that can operate nationally. 
 
It’s important to note that although this arrangement might look and feel cleaner than the example in the last 
slide, there is a real benefit to the first approach to merging. In the first example, NFP A continue to exist. 
That means there is one less organisation to wind up – a process that can be long and complicated. There 
are less contracts to transfer, employees and members to transfer as you are winding up one organisation 
and not both. Transfers, and contracts and moving others over, is something we’ll discuss in the last webinar 



in this series, but it can be quite a complex process. Another thing to note about the first scenario, is you 
won’t need to newly incorporate a group, or reapply for charity registration or reapply for tax concessions, 
particularly if NFP A already have that sorted. However, in this arrangement when you are creating a new 
legal structure, you might have to start at the beginning, registering the entity, reapplying for charity status 
and tax concessions.   
 
So especially where one of the merging organisations has its house in order, is accessing tax concessions, or 
maybe has a huge membership base, it could be a good idea to use that existing NFP as the corporate 
vehicle for your merger, rather than starting afresh.  
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• Process is not set out in law, can be tailored to the 
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• Requires a lot of planning - each organisation needs legal 
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Slide Content:  
Text:  
Merger 

 Most complex option discussed today 

 Process is not set out in law, can be tailored to the organisations involved 

 Organisations involved will sign a merger contract  

 Requires a lot of planning – each organisation needs legal advice   
 
Transcript:  
As I said, this is the most complex option we will discussed today. The process is not set out in law, and a 
merger comes about by 2 or more organisations signing a merger contract, which will be specifically tailored 
to the circumstances of the organisations involved. 
 
Mergers need a lot of planning, and they require the committees of the individual organisations to have very 
thoughtful discussions. Often a merger will involve at least one party winding up, which is a complex process 
in itself, and we’ll talk more about some of the legal issues that can arise in that process in the next webinar. 
So each organisation involved will probably need to get accounting or financial advice and tax advice, in 
addition to legal advice. 
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Slide Content:  
Text: Summary, top tips and further resources (section heading) 
 
Transcript:  
So a brief overview in this part of the webinars about the structure issues for mergers and how they look 
legally. 

 

  



Slide 16 

 

Summary 

Case study: Southern 

Most Support Ltd (SMS)

16
Justice Connect | NFP Law | Legal duties

 

 

Slide Content:  
Text: Case Study: Southern Most Support Ltd (SMS)  
Image: red light bulb, photo of a man 
 
Transcript: 
If we revisit Denzel who is thinking about merger of his organisation SMS with Doable. Let’s just think about 
them in terms of the merger structuring options we have discussed so far 
 
For a start SMS is a CLG and doable is an incorporated association so an amalgamation is off the table – it’s 
only available to two incorporated associations in the same state.   
 
They would be looking at a merger – via a contractual agreement and then the question might them be which 
way to go about it. They could create an entirely new structure – a new legal entity and wind up both SMS 
and Doable and transfer all their assets, liabilities, contracts, employees into this new legal structure. This has 
the advantages of being even and there might be some legal reasons as to why you would want it that way 
but would put the organisation to a lot more work in terms of the process. 
 
Alternatively, if SMS has its house in order, is accessing tax concessions, or maybe has a large membership, 
a big client base, it could be a good idea to use that existing NFP as the legal entity for the merger, rather 
than starting afresh. It doesn’t prevent the entity from taking on a new name if it wanted to and internal work 
could be done to ensure that the cultural fit is rights and people don’t feel it is one taking over the other but an 
even merger between the two of them if that is needed, it is sometimes just less legal work to use an existing 
corporate structure.  
 
By this time, Denzel should be starting to see that these aren’t easy issues to decide and they will probably 
need legal and other advice to get it right. You’ll recall he is under a bit of pressure from the board to get this 
all sorted out in the next two weeks and this is an inappropriate time for the most complex of these types of 
legal arrangements and mergers. He might have to advise them on the importance of getting this right, and 
we’ll talk about that in the next webinar and the kind of time that is needed, and two weeks is not going to be 
enough. We’ll talk about the due diligence and investigations that Denzel should undertake in relation to this 
scenario in the next webinar.   
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Planning and preparation is key: there are many factors 

to consider for the relationship or arrangement to be a 

success
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Text:  
Top tips on working together options 

1. Mergers are a complex arrangement: legal advice is recommended 
2. Consider amalgamation: if the organisations are both incorporated associations in the same state 

(and the incorporating legislation provides for this option)  
3. Planning and preparation is key: there are many factors to consider for the relationship or 

arrangement to be a success 
 
Transcript: 
Our top tips, the first one probably doesn’t need repeating as I’ve been saying it throughout. Definitely if you 
are working with or wanting to work with an incorporated association and you are an incorporated association 
in the same state, consider amalgamation. There are some benefits in terms of its automatic nature and a lot 
less legal work but again, I would get advice on this as to if this is the best for you, for example, if you are 
planning to work across Australia in the future, a company limited by guarantee might be a better structure for 
you.  
 
And we mentioned this in our very first webinar but again planning and preparation is key. We’ll go on in the 
next webinar to talk about due diligence that you need to do to make sure that you don’t fall into any legal 
pitfalls as you bring your two entities together in a merger arrangement.  
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What we will cover in this webinar series

• Part 1: Overview – legal options for working with others 

• Part 2: Memoranda of Understanding

• Part 3: Contracting / Sub-contracting 

• Part 4: Mergers #1 (including amalgamation)

• Part 5: Mergers #2

18

This presentation is legal information, not legal advice

©  2016 Justice Connect | NFP Law

 

 

Slide Content:  
Text: Introduction  
What we will cover in this webinar series 

 Part 1: Overview – legal options for working with others 

 Part 2: Memoranda of Understanding  

 Part 3: Contracting/sub-contracting 

 Part 4: Mergers #1 (including amalgamation) 

 Part 5: Mergers #2 
 
This presentation is legal information, not legal advice.  
 
Transcript:  
So that’s the end of our first look of mergers, just the structuring aspect of mergers. 
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Slide content: 
Image: Screen shot of justice Connect website available at www.justiceconnect.org.au  
 
Transcript:  
If you want to find out more please feel free to head to our website, you can get to us through Justice 
Connect’s website and click on Not-for-profit Law and then (continued next slide). 
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Image: Screen shot of NFP Law homepage available at https://www.justiceconnect.org.au/our-programs/not-
for-profit-law  
 
Transcript:  
(continued from previous slide) Not-for-profit Information Hub. 
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Slide Content:  
Image: Screenshot of NFP Law Information Hub available at nfplaw.org.au  
 
Transcript: 
Or you can access that at nfplaw.org.au. And here all of our information about merging is under our working 
with others tab there, that you can see circled. Or you could put the word “merger” into our search engine 
then and it would also bring you up the same resources. 
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Summary

About Not-for-profit Law (NFP Law)

• Website: www.justiceconnect.org.au/nfplaw

• Phone: 1800 NFP LAW (1800 637 529)

• Our services: 

• The Information Hub: Legal information factsheets on common legal 

issues www.nfplaw.org.au

• Legal training for community groups (online and face to face) 

• Law reform work aimed at reducing unnecessary NFP regulation

• Phone advice to answer quick legal questions**  

• Referral to a pro bono lawyer to assist with complex legal issue**

** These are very limited services, available for eligible organisations only: see www.justiceconnect.org.au/nfpeligibility

 

 

Slide Content:  
Text: About Not-for-profit Law (NFP Law) 

 Website:  www.justiceconnect.org.au/nfplaw  

 Phone:  1800 NFP LAW (1800 637 529) 

 Our services:  

 The Information Hub: Legal information factsheets on common legal issues www.nfplaw.org.au   

 Legal training for community groups (online and face to face)  

 Law reform work aimed at reducing unnecessary NFP regulation 

 Phone advice to answer quick legal questions**   

 Referral to a pro bono lawyer to assist with complex legal issue** 
    ** These are very limited services, available for eligible organisations only: see 
www.justiceconnect.org.au/nfpeligibility  
 
Transcript:  
I’ve just left you there with some more information about our service, feel free to contact us or have a look at 
our website and Information Hub at any time.  
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Slide Content:  
Text: Thank you 
 
Transcript:  
Thanks for joining us today for this webinar and we hope you’ll join us for the next one which builds on this 
initial information and looks at the due diligence issues in relation to a merger.  
 
To let you know, we have developed another series of webinars for NDS about Governnce – and if you are 
interested in the role of the board and the standards set by the law in terms of their decision, you are welcome 
to check out that one out too and you‘ll find it on the NDS website in the same place you found this one.  
 
Thank you.  
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