
GOVERNANCE WEBINAR 3 : TRANSCRIPT 

The material included in this document is intended to provide general information in 

summary form on legal topics. The contents of this document do not constitute legal advice, are not intended to be 

a substitute for legal advice and should not be relied upon as such. You should seek legal advice or other 

professional advice in relation to any particular matters or concern that you or your organisation may have. 

Every effort has been made to ensure the currency and accuracy of the information contained in this document 

however we cannot guarantee the information is current when you access it. Also, this is not a verbatim transcript 

of the webinar but a close summary of the webinar contents.  
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Slide Content:  
Text: Governance Part 3: Current issues for NFP Boards. Date February 2016 
Presenter: Liz Morgan (Lawyer and Manager Training at Not-for-profit Law). 
 
Transcript:   
 
Welcome to this third webinar in a 3 part series on Governance – commissioned by National Disability 
Services (NDS) for its members.   
 
My name is Liz and I'm a lawyer with Justice Connect’s NFP Law service.  
 
I'm presenting this session from our offices in Melbourne and because it is important for me to do so I would 
like to pay my respects to the traditional owners of the land I'm on today – the aboriginal people of the Kulin 
nations - and pay my respects to their elders past and present and future.  
 
A very brief overview of our two organisations. This webinar has been commissioned by the NDS, Australia’s 
peak body representing and supporting non-government disability service organisations and I recommend 
you review their website for a range of resources that will help organisations transition to the NDIS and that is 
going to be one of the focuses we talk about today in terms of governance and current issues for not-for-profit 
boards. 
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Slide Content:  
Text: Funding acknowledgment – these resources have been made available through the Sector Transition 
Fund, with thanks to the Victorian Government.  
 
Transcript: 
I just wanted to acknowledge that these resources have been made available through the section transition 
fund, with thanks to the Victorian Government. 
 
And we would like to thank NDS for getting us involved to present the series to you today. 
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Slide Content: 
Image: Screen shot of Justice Connect website available at www.justiceconnect.org.au. 
 
Transcript: 
In terms of Justice Connect, just a brief overview which we have done in the other webinars so I will do quite 
quickly. We are a not-for-profit organisation just like many of you listening to this webinar. We are a 
community legal service and an access to justice organisation.  
 
 
 

 

  

http://www.justiceconnect.org.au/
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Slide Content:  
Image: Screenshot of NFP Law homepage available at www.justiceconnect.org.au/our-programs/not-for-
profit-law 
 
Transcript: 
Our Not-for-profit Law service, as part of Justice Connect, provides legal advice, information and training for 
not-for-profit organisations and I’ll talk more about our services at the end of the session. 
 
 
 
 
 

 

  

http://www.justiceconnect.org.au/our-programs/not-for-profit-law
http://www.justiceconnect.org.au/our-programs/not-for-profit-law
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This webinar series

What we will cover in Governance webinar series

• Part 1: Overview: the legal duties of those who govern 

NFP organisations 

• Part 2: The legal role and responsibilities of NFP board 

members (and others)

• Part 3: Current issues for NFP boards
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Text:  
What we will cover in Governance webinar series 
Part 1: Overview: the legal duties of those who govern NFP organisations 
Part 2: The legal role and responsibilities of NFP board members and others 
Part 3: Current issues for NFP boards 
 
This presentation is legal information, not legal advice 
 
Transcript: 
So where are we up to in our webinar series? We have already done part 1 in which we briefly reviewed the 
key legal duties of those who govern. In the second of the series, we looked at those duties, as well as the 
importance of the rules and constitution and a bit about the reporting obligations.  
 
And today we’re up the third part of those series so we’re going to look broadly at the other legal issues that 
might come into play as your organisation transitions to the NDIS environment.  
 
Just a reminder that this presentation is legal information and not legal advice and you can contact our 
organisation if you would like to be considered to receive legal advice.  
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Text: Current issues for NFP boards (section heading) 
 
Transcript:  
So lets get in to Part 3 – current issues for NFP Boards. 
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Introduction

What we will cover in this webinar

• Key laws that board members should be aware of

• Risk management for NFP Boards

• Does the organisational structure support fee-for-service 

activities?

• Where to go to find further information and support
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Text:  
What we will cover in this webinar  

 Key laws that board members should be aware of 

 Risk management for NFP Boards 

 Does the organisational structure support fee-for-service activities?  

 Where to go to find further information and support  
 
Transcript:  
In this webinar we are going to look at the other key laws board members should be aware of. So to date in 
this series, we‘ve focussed on governance and the laws in relation to incorporation charity and tax but what 
other laws should a board of a disability services organisation be focussing on in this time of change? 
 
This will morph well into our second topic which is about risk management – given everything that we have 
discussed throughout this webinar series to date – where should the focus be in terms of risk management for 
NFP boards? 
 
Then we will have a brief note on organisational structure, just to finish up on and suggest an area that boards 
might want to revisit and get some advice on. 
 
And again, we’ll look at where you can go to find further information and support on these topics.  
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Text: Key laws board members should be aware of (section heading) 
 
Transcript:  
So, this first area, the key laws board members should be aware of.  
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Key laws to be aware of
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Image: diagram depicting 6 circles branching out from an inner circle labelled “Laws,” representing the 6 types 
of laws to be aware of 
Text: 
Key laws to be aware of 

 Incorporation incl. legal duties 

 Charity laws 

 Tax laws 

 Laws for employers 

 Safety laws 

 Sector-specific laws 
 
Transcript: 
This is just a brief diagram where we highlight some of the key laws board members should be aware of from 
a governance perspective.  
 
Working our way from top clockwise around this wheel. We’ve already discussed incorporation including legal 
duties and charity laws, which include the governance standard which restates some of the legal duties under 
your incorporation laws and we’ve discussed the importance of your charity status and your tax status and 
some of your reporting obligations in that way.  
 
The two we are keen to talk about are the next two in this session: laws in relation to your obligations as an 
employer and also safety laws. We won’t be covering off sector-specific laws in this particular webinar and 
those things I am thinking of are laws in relation to the actual provision of services under state based disability 
acts and under the NDIA and some reporting that you might have there. So I am not going to cover those.  
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Key laws to be aware of

10

Laws for 
employers

Safety laws

©  2016 Justice Connect | NFP Law

 

 

Slide Content:  
Image: two circles positioned next to each other to represent the two areas of laws to be discussed 
Text:  
Key laws to be aware of  

 Laws for employers 

 Safety laws  
 

Transcript:  
But in this section we are going to cover these two key laws: laws for employers and safety laws.  
 
And we have particularly picked these as the significant changes to service–design and possible work force 
planning necessitated by the NDIS could make these two areas particularly relevant over the coming period.   
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Key laws

Employment and related laws 

• Organisations that are employers need to: 

 comply with Fair Work Act, including National 

Employment Standards and unfair dismissal provisions

 take extra care if changing the way employees are 

engaged

 ensure adequate provision is made for salary, leave, 

redundancy, workers comp. &  super entitlements

 comply with anti-discrimination / equal opportunity  and 

anti-bullying laws
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Text:  
Employment and related laws 

 Organisations that are employers need to:  
o Comply with Fair Work Act, including National Employment Standards and unfair dismissal 

provisions  
o Take extra care if changing the way employees are engaged  
o Ensure adequate provision is made for salary, leave, redundancy workers comp. & super 

entitlements 
o Comply with anti-discrimination/equal opportunity and anti-bullying laws 

 
Transcript: 
So let’s look firstly at laws for employers.  
 
If an organisation is an employer they must comply with various legislation that regulates the employment 
relationship. These include things like the Fair Work Act, the Superannuation Guarantee Act, the Long 
Service Leave Act, compensation and otherwise. These are obligations that you’ve always had as an 
employer and they are, of course, on-going. But there is potential here for new focus on these acts given 
potential changes. So, for example, the NDIS will probably change how your organisation operates and as 
we’ve discussed there might be significant changes to service design.  
 
Your organisation may want to change the manner in which you engage workers. So, there might be a move 
from engaging workers directly as employees to engaging them on a contract basis, or there might be a 
complete change in a person’s role description as a result of service design changes.  
 
These and many other changes may engage the provisions of the Fair Work Act, so this is definitely an area 
to keep in mind as you look at service and workforce changes because of the NDIS. So, again, to give an 
example, if your organisation is going to completely change the way it delivers services or the roles within its 
organisation, it needs to be across the relevant modern award and rates of pay. 
 



 
 
If restructuring, it needs to understand the redundancy provisions of the Fair Work Act, and if changing the 
way that you engage your workforce, you need to be very aware of the difference between an employee and 
a contractor and making sure you are classifying people properly. 
 
Failure to do any of these thing can result in significant financial implications for an organisation, for example, 
a large underpayment claim if you’ve classified people under the wrong award plus possibly fines.  
 
So related to these are all the usual employee remuneration and entitlement laws that your organisation 
needs to be across, and workplace behavior laws. And all of those, you should always be complying with as 
well. 
 
Just in relation to those service design changes, it would be good to make sure you are across this area and if 
not, get that specialised legal advice in to make sure your organisation is complying with its obligations as an 
employer.  
 
We are running a separate series in relation to working with other organisations and we’ll be discussing some 
of those employment issues, particularly if you’re looking at merging or working with other organisations in 
different ways. We will be discussing some of those issues there, so I’d recommend you listen to that webinar 
series, also commissioned by the NDS. 
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Key laws to be aware of
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Image: two circles positioned next to each other to represent the two areas of laws to be discussed 
Text:  
Key laws to be aware of  

 Laws for employers 

 Safety laws  
 
Transcript:  
So that’s laws for employers and really just a quick look. Safety is also one to think about and should be a key 
focus for any organisation working in the disability services sector, but again, review should be thought about 
in relation to the NDIS. 
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Health and safety laws

• For example, in NSW Work Health and Safety Act 2011 

(NSW) 

• Basic legal responsibility of organisation and board is to 

ensure, so far as is reasonably practicable, the health and 

safety of people involved in organisation’s activities:

 employees, volunteers, clients, members of public

• Safety includes both physical and psychological safety–

including bullying
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Text:  
Health and safety laws 

 For example, in NSW Work Health and Safety Act 2011 (NSW) 

 Basic legal responsibility of organisation and board is to ensure, so far as is reasonably practicable, 
the health and safety of people involve in organisation’s activities:  

o Employees, volunteers, clients, members of public 

 Safety includes both physical and psychological safety – including bullying 
 
Transcript:  
Here’s some information about the NSW Safety Act following the model work health and safety laws. And just 
to refresh the key duty under the Act is that the organisation, the board, is to ensure so far as reasonably 
practicable, the health and safety of people involved in the organisations activities. It’s employees, it’s 
volunteers, it’s clients, it’s members of the public. And that safety includes both physical and psychological 
safety.  
 
So as you are aware, the nature of your organisation's work under the NDIS could change. There could be a 
greater amount of unsupervised work as a result of work moving to more residential based setting.  
 
As the workforce needs increase there may be a raft of new employees working for the first time in the sector.   
 
Also change and uncertainty can result in people experiencing stress in the workplace and this needs to be 
carefully managed.  
 
All of these issues and others mean that your organisation might require a refocus on safety.  
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Safe and without risk to health

Ensure (as far as reasonably practicable):

• a safe physical working environment, equipment 

• safe work practices and systems of work

• adequate facilities for the welfare of workers

• information, training, supervision needed to ensure safety

• adequate consultation and policies

• ongoing monitoring of health and conditions of workers

Make safety a priority
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Text:  
Safe and without risk to health  
Ensure (as far as reasonably practicable): 

 A safe physical working environment, equipment  

 Safe work practices and systems of work  

 Adequate facilities for the welfare of workers 

 Information, training, supervision needed to ensure safety 

 Adequate consultation and policies 

 Ongoing monitoring of health and conditions of workers  
 
Transcript: 
So it would be a good idea to think about you legal obligations in relation to safety in the context of the NDIS 
changes; where might you have to put extra resources; how are you consulting with you workforce about the 
changes as required by law; what new safe work practices or systems of work might be needed as a result of 
service design or delivery changes.  
 
Obviously this is an area the board might delegate the management of all of these tasks to its management or 
operational staff but it should have broad oversight over this area 
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Image: diagram depicting 6 circles branching out from an inner circle labelled “Laws,” representing the 6 types 
of laws to be aware of 
Text: 
Key laws to be aware of 

 Incorporation incl. legal duties 

 Charity laws 

 Tax laws 

 Laws for employers 

 Safety laws 

 Sector-specific laws 
 
Transcript:  
So as I said, we’re not going into sector specific laws today but I suggest a review by your organisation to see 
what other compliance obligations you have and how you may need to change to respond to these as a result 
of changes to your organisation’s structure, service design or delivery. 
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Slide Content:  
Text: Risk management for NFP Boards (section heading) 
 
And this leads us, in this time of significant change, to the question of where you should be focussing your 
risk management efforts. 
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Risk management focus

• Monitor financial position closely – remember there is a  

duty to prevent insolvency 

• Keep a close watch on employment issues –failure to 

comply has financial consequences

• Make safety a priority – update policies, review 

insurances and train staff 

• If changing purpose or legal structure – work to ensure 

charity and tax status are protected

Risk management

17
©  2016 Justice Connect | NFP Law

 

 

Slide Content:  
Text:  
Risk management focus 

 Monitor financial position closely – remember there is a duty to prevent insolvency 

 Keep a close watch on employment issues – failure to comply has financial consequences 

 Make safety a priority – update policies, review insurance and train staff  

 If changing purposes or legal structure – work to ensure charity and tax status are protected  
 
Transcript: 
If we were to summarise the key issues we have talked about throughout this Webinar series, they’d give us a 
focus for your risk management activities.  
 
The first one would be to monitor financial situation closely: there is, for those involved, or will be, for those 
coming to it, a radical change in funding arrangements moving from block or grant funding to the NDIS 
service provision and invoice structure. We have already seen from the test sites that this has the potential to 
put significant strain on the financial operations of many disability service providers – particularly those 
without significant cash reserves. In this context, have a think about our discussion about the duties – the 
board have a duty to prevent an organisation from trading while insolvent and so this means you need to get 
your head around the big picture – if you don’t have the information you need, particularly about the finances, 
you have a duty to get in that advice. A decline in your financial position (at least at the start of the transition 
to the NDIS) is a key risk that needs to be monitored by your organisation and by the board.  
 
Also workforce changes. We've worked with organisations that have found something like paying under the 
wrong award to have significant financial consequences particularly when there’s been years of such under 
payment and these can be devastating. Really we can see here a link to the duty to prevent insolvency and 
the duty to act with reasonable care, skill and diligence that a large underpayment of wages bill as well as 
fines that can attract from it can put significant financial strain on your organisation. So again we’d put this on 
your risk management list and we’ve just had a look at this in the other laws that you should be aware of 
within these changes.  
 



Making safety a priority. There is a move towards consumer directed care and this could see more demand 
for residential services rather than organisation-based support – and a range of safety issues might come to 
the fore as a result of this. So we recommend reviewing your safety practice so you can make sure your 
meeting the standards set by law and this can be by things in relation to policies and making sure you train 
your staff to reflect any new workplace practices. 
 
And it’s going to be a time when major decisions will quite possibly need to be made about your board about 
things in terms of working with other organisations to survive in this new environment. Where you are thinking 
of changing purposes, or legal structure or merging in some way, really having a think about your charity and 
taxation statuses, they are very important, they allow you to be able to save in terms of salary amounts you 
are paying your staff through fringe benefits and other types of rebates and you don’t want to jeopardise this 
as you make changes to your structure. We recommend legal advice in this regard. 
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Slide Content:  
Text: Organisational structure review (section heading) 
 
Transcript:  
And just a note on that last one, it might be a time where it’s a good thing to have an organizational structure 
review. We’ve talked a lot about legal structure, particularly in the first of this webinar series.  
 
Your organisation may have set up many years ago, say as an incorporated association, and it was a legal 
structure that worked well for a an organisation that received grant funding and directly employed all of its 
staff to provide support to people living with a disability.  
 
However as you transition to NDIS, it might be a good time to seek legal advice about your legal structuring 
arrangements.   
 
We don’t have time to go into this in detail in these short webinars, but just a few examples. It might be that 
there are reasons / benefits to your organisation setting up a separate legal structure (which your organisation 
wholly owns) to deliver services under the NDIS environment.  
 
Maybe going forward you want to sub-contract work to particular allied health or other organisations, or enter 
into some kind of joint venture to be able to best deliver services for your clients and again we would getting 
advice on these options so they work for your organisation. We’d also recommend if you are thinking of going 
down those tracks of listening to our other webinar series about working with other organisations where we 
discuss some of the legal issues that might arise.  
 
It maybe that your organisation is considering social enterprise models or to ready itself for some kind of 
social impact investment as a way forward in this NDIS space and again here we’d suggest an organizational 
structure review with lawyers who have expertise in this kind of area. 
 
So that’s just a note to bring us round full circle back to that area of legal structuring which is where we 
started in these webinars.  
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Where to go to find further 
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Text: Where to go to find further information and support (section heading) 
 
Transcript: 
Go to our NFP Law Information Hub at www.nfplaw.org.au. 
 
Again, we just wanted to take you here for a review of our not-for-profit law information hub. So if we were to 
click and start at the start, best thing first is to click your jurisdiction and here we would click Victoria, then 
save and close, and all of the information will be relevant to your jurisdiction as it comes up.  
 
So we’ve been talking today about a few different areas of law, one of them in particularly, as we’ve reviewed 
some of the other laws has been employment law. And if you go to the People Involved area of our website 
you’ll see that some of those issues we’ve been talking about; whether someone is an employee or a 
contractor, there is some further information and advice you can have a look at and some information about 
the Fair Work system, terminations and employee entitlements. That would be one area to look at.  
 
Going back as well, one area we’ve been talking about, safety, risk and insurance and here our insurance and 
risk areas of our website will be relevant. Again, recommending choosing the jurisdiction you are in to get 
relevant information in that area.  
 
And to an extent we’ve also been talking about working with other organisations and this is really the subject 
of a separate webinar we’re doing for NDS. Also having a think about those kind of changes you might be 
making in terms of service design and delivery. You can find information there.  
 
Finally, that last point we just made about legal structure. You can point the key word “legal structure” in our 
key word search and find it, but under Getting Started, there’s more information about legal structures and 
more information about social enterprises if that is something your organisation is interested in, you can find 
further information there or always as well by calling our organisation to see what support we may be able to 
give you.  
  

http://www.nfplaw.org.au/


Slide 20 

 

Summary, top tips and 

further resources
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Text: Summary, top tips and further resources (section heading) 
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Summary

Top tips:

1 Monitor financial position carefully

2
Watch employment and safety laws: review your policies 

and procedures and make sure your monitoring via risk 

management framework

3
Seek advice on optimal organisational structure: to best 

position your organisation for success in the NDIS 

environment  
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Text: Summary 
Top tips: 

1. Monitor financial position carefully 
2. Watch employment and safety laws: review your policies and procedures and make sure your 

monitoring via risk management framework 
3. Seek advice on optimal organisational structure: to best position your organisation for success in the 

NDIS environment  
 
Transcript: 
So top tips, we have emphasised this in other webinars but in terms of risk management, monitoring the 
financial risk of the organisation carefully, keeping a watch of employment and safety laws and seeking 
advice on optimal organisational structure to best position your organisation for success in the NDIS 
environment.  
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Summary 

What we will cover in Governance webinar series

• Part 1: Overview: the legal duties of those who govern 

NFP organisations 

• Part 2: The legal role and responsibilities NFP board 

members and others

• Part 3: Current issues for NFP boards
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Slide Content:  
Text:  
What we will cover in Governance webinar series 
Part 1: Overview: the legal duties of those who govern NFP organisations 
Part 2: The legal role and responsibilities of NFP board members and others 
Part 3: Current issues for NFP boards 
 
This presentation is legal information, not legal advice 
 
Transcript:  
So that‘s the end of the webinar series on governance particularly trying to put that in context of things NDS 
members might be currently grappling with and the boards of disability service organisations might be thinking 
about. We hope it has been of help for your organisation. Again, we just like to thank the NDS, National 
Disability Services, for engaging us to provide this webinar series.  
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Image: Screen shot of Justice Connect website available at www.justiceconnect.org.au. 
 
Transcript: 
I did mention there getting in contact with us if you would like to do that, hit Not-for-profit Law and our contact 
details are there, if there’s anything we can help your organisation with and also do make use of our not-for-
profit law information hub, there’s many resources there that we hope you’ll find useful.  
  

http://www.justiceconnect.org.au/
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Image: Screenshot of Not-for-profit Law homepage available at https://www.justiceconnect.org.au/our-
programs/not-for-profit-law  

  
 
 
 
 

 

  

https://www.justiceconnect.org.au/our-programs/not-for-profit-law
https://www.justiceconnect.org.au/our-programs/not-for-profit-law
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NFP Law Info Hub: nfplaw.org.au

 

 
Slide Content:  
Image: Screenshot of Not-for-profit Law Info Hub homepage available at nfplaw.org.au  
.  
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Summary

About Not-for-profit Law (NFP Law)

• Website: www.justiceconnect.org.au/nfplaw

• Phone: 1800 NFP LAW (1800 637 529)

• Our services: 

• The Information Hub: Legal information factsheets on common legal 

issues www.nfplaw.org.au

• Legal training for community groups (online and face to face) 

• Law reform work aimed at reducing unnecessary NFP regulation

• Phone advice to answer quick legal questions**  

• Referral to a pro bono lawyer to assist with complex legal issue**

** These are very limited services, available for eligible organisations only: see www.justiceconnect.org.au/nfpeligibility

 

 
Slide Content:  
Text: About Not-for-profit Law (NFP Law) 

 Website: www.justiceconnect.org.au/nfplaw 

 Phone: 1800 NFP LAW (1800 637 529) 

 Our services 
o The Information Hub: Legal Information factsheets on common legal issues 

www.ngplaw.org.au 
o Legal training for community groups (online and face to face)  
o Law reform work aimed at reducing unnecessary NFP regulation 
o Phone advice to answer quick legal questions** 
o Referral to a pro bono lawyer to assist with complex legal issues** 

**These are very limited services, available for eligible organisations only. See 
www.justiceconnect.org.au/nfpeligibility 

 
Transcript:  
And our contact details are there as well if you need them. Thanks for joining us for this webinar series and 
we hope you might catch some our other webinar series.   
 
 
 
 

 

 

http://www.justiceconnect.org.au/nfplaw
http://www.ngplaw.org.au/
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