
GOVERNANCE WEBINAR 2 : TRANSCRIPT 

The material included in this document is intended to provide general information in 

summary form on legal topics. The contents of this document do not constitute legal advice, are not intended to be 

a substitute for legal advice and should not be relied upon as such. You should seek legal advice or other 

professional advice in relation to any particular matters or concern that you or your organisation may have. 

Every effort has been made to ensure the currency and accuracy of the information contained in this document 

however we cannot guarantee the information is current when you access it. Also, this is not a verbatim transcript 

of the webinar but a close summary of the webinar contents.  
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Slide Content: 
Text: Governance Part 2: The legal duties of people who govern NFP organisations. Date November 2016 
Presenter Liz Morgan Lawyer and Manager Training at Not-for-profit Law.   
 
Transcript: 
Welcome to this second webinar in a 3 part series on Governance – commissioned by National Disability 
Services (NDS) for its members.   
 
My name is Liz and I'm a lawyer with Justice Connect’s NFP Law service.  
 
I'm presenting this webinar from our offices in Melbourne and because it is important for me to do so I would 
just like to start by paying my respects to the traditional owners of the land I'm on today – the aboriginal 
people of the Kulin nations -  and to pay my respects to their elders past and present for their care and 
custodianship of this land over so many years. 
 
Before I get in to the topic of this webinar series on Governance – a very brief overview of our two 
organisations: NDS and Justice Connect (see our two logos down the bottom there)  
 
This webinar has been commissioned by the NDS - Australia's peak body representing and supporting non-
government disability service organisations.  We will be referring to the NDS Provider Toolkit throughout this 
series (it has a section on corporate governance) and you can find links to that resource and a suite of other 
resources on the NDS website.  
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Slide Content: 
Text: Funding acknowledgement -  these resources have been made available through the Sector Transition 
Fund with thanks to the Victorian Government.  
 
Transcript: 
Also like to acknowledge that this webinar series has been made available through the sector transition fund, 
with thanks to the Victorian Government.  
 
And we would like to thank NDS for getting us involved to present the series to you today. 
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Slide content 
Image: Screen shot of justice Connect website available at www.justiceconnect.org.au    
 
Transcript 
A little bit about our organisation - Justice Connect - for those of you who don’t know about it. Here is a 
snapshot of our website.  We are a not-for-profit organisation (just like you) basically were a community legal 
service and access to justice organisation.  
 
We provide a range of services but most relevant to today is our NFP Law service  - which you can see here 
circled in the red.  
 
 
 
  

http://www.justiceconnect.org.au/
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Not-for-profit Law

 
 

Slide Content:  
Image: Screenshot of NFP Law homepage available at www.justiceconnect.org.au/our-programs/not-for-
profit-law 
 
Transcript:  
NFP Law is our specialist legal service for NFPs and charities 
 
Our NFP Law service provides a range of free and low cost legal services for NFPs, including legal advice, 
education and training – to help community organisations with the myriad of legal issues they might 
experience on a day to day basis as they pursue their mission  
 
We will talk more about our services, and how we might be able to help your NFP, at the end of today’s 
session.  
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This webinar series

What we will cover in Governance webinar series

• Part 1: Overview: the legal duties of those who govern 

NFP organisations 

• Part 2: The legal role and responsibilities of NFP board 

members (and others)

• Part 3: Current issues for NFP boards
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Slide Content: 
Text:  
What we will cover in Governance webinar series  
Part 1: Overview: the legal duties of those who govern NFP organisations  
Part 2: The legal role and responsibilities NFP board members and others 
Part 3: Current issues for NFP boards 
 
This presentation is legal information not legal advice 
 
Transcript 
So the topic is Governance – and as we said this is a three part series.  
 
In the first webinar, we briefly reviewed (i) the key legal duties of those who govern, (ii) the source of those 
duties, (iii) who they apply to and (iv) why they are important – particularly at this time as the sector transitions 
to the NDIS environment.  
 
Today, in Part 2 of this Governance webinar series, we are covering off on the legal role and responsibilities 
of Board members (and others).  
 
Just a reminder that today’s presentation is legal information not legal advice.  
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The legal role and 

responsibilities of NFP board 

members (and others)

Justice Connect | NFP Law | MOU to Merger

 
 

Slide content:  
Text: The legal role and responsibilities of NFP Board members (and others) (section heading) 
 
Transcript  
So lets get in to this topic – the legal role and responsibiity of NFP board memebrs (and others) 
 
To explain the inclusion of others... as we learnt in the last series – these duties apply to board members but 
also apply to officers of the organisation. You can review our last webinar to learn more about that but often it 
will catch those very senior employees in an organsiation.  
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Introduction

What we will cover in this webinar

• Spotlight on 4 key legal duties

• The importance of understanding your organisation's 

constitution and its purposes

• Overview of key governance regulators and annual 

reporting requirements

• Where to go to find further information and support
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Slide content: 
Text: What we will cover in this webinar 

 Spotlight on 4 key legal duties 

 The importance of understanding your organisation's constitution and its purposes 

 Overview of key governance regulators and annual reporting requirements 

 Where to go to find further information and support 
 
 
Transcript:  
In this webinar we are going to put the spotlight each of the four key legal duties – and how they may come in 
to play as you transition to the NDIS environment. This will take up the majority of today‘s webinar.    
 
However we will also take a brief look also at the importance of following your governing documents 
(constitution) and  
 
• Your organisation’s basic annual reporting to ‘governance’ regulators (incorporation, charity and tax) 
 
• And we will take a quick tour of NFP Law’s Information Hub so you can find our where you can get more 

information about these topics.  
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Spotlight on 4 key legal duties

Justice Connect | NFP Law | Legal duties

 
 

 
Slide content: 
Text: Spotlight on 4 key legal duties (section heading) 
 
Transcript:  
And just like last time we are going to start off with a quick case study – just to set the scene 
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Case study: 

All Support Inc. (ASI)

 
 

 
Slide content 
Text: Case study All support Inc. (ASI) 
Image: photo of Doushka 
 
Transcript:  
Doushka is on the board of All Support Inc. (ASI) a small specialist organisation that provides support to 
people living with a disability in a regional area.  Even though the NDIS is not scheduled to roll out in that 
region for another year, ASI’s board is aware that the size of the organisation and its structure is not suited to 
the new NDIS and big decisions need to be made.  
 
Over the last few months the Board have begun to talk about possible mergers and it has been a bit vague 
until now but they recently engaged a consultant and its started to become a bit more real. In fact at the last 
Board meeting a few board members started mentioning the names of some possible merger partners, and 
one of them was Changemakers Ltd. This of course raised Doushka’s eyebrow as Doushka is employed / day 
job as the HR Manager at Changemakers. Although not directly involved in service delivery, Doushka is part 
of the Senior Leadership Team at Changemakers and is therefore privy to their strategic discussions. She 
knows that Changemakers has plans to be the largest provider of disability services in the region and would 
be keen to have ASI as an arm of its operations.  
 
Doushka wonders what to do in this situation. The other board members know she works at Changemakers 
and haven’t yet mentioned it as an issue. Doushka is aware that the law sets certain standards for her 
decision-making as a board member – she went to training about this once a few years ago – but she isn’t 
quite clear on her current situation.   
 
So as we work through the 4 key legla duties it is worth keeping Doushka in mind – and we will come back to 
summarise this case at  the end of today‘s session. 
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Slide content 
Image: diagram depicting 4 overlapping circles representing each of the four key legal duties 
Text:  

 duty to in good faith and for a proper purpose 

 duty to act with reasonable care skill and diligence 

 duty not to misuse position or information  

 duty to manage conflicts of interest 
 
 
Transcript:  
So the 4 key legal duties: you might see them grouped or written down differently as 6 or 7 - we think 4 are 
clear and easy to remember!   
  
Note that in our diagram the duties are overlapping – in any one scenario a number of duties might come in to 
play (i.e. often one action might breach two or a number of the duties).  
  
Remember as well these duties are set out in the law: refer back to our first webinar in the series to find out 
more about this. The duties are also encapsulated in ACNC Governance standard 5 (we also discussed this 
in our first webinar).   
 
We are going to start with Duty # 1: Duty to act in good faith, in the best interest of the organisation and for a 
proper purpose.  
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#1. Duty to act in good faith, for proper purpose

• Duty has two limbs: 

i. duty to act in good faith in the best interests of the 

organisation as a whole

ii. duty to act for a proper purpose and within the 

powers given to the board

Four key legal duties
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Slide content:  
Text: Duty # 1 – the duty to act in good faith, for proper purpose 

 Duty has two limbs:  
o duty to act in good faith in the best interests of the organisation as a whole 
o duty to act for a proper purpose and within the powers given to the board 

 
 
Transcript:  
This first duty has two ‘limbs’ :  

• the duty to act in good faith in the best interest of the organisation; and  
• the duty to act for a proper purposes and within the powers given to the board 

 We will look at each in turn. 
 
Let’s start with first limb: the duty to act in good faith. ‘In good faith’: slightly old fashioned legal term but taken 
to mean acting (i) honestly, (ii) fairly and (iii) loyally… so a high standard of ethics, behaviour and loyalty is 
owed to the organisation. 
 
Probably fraud is the most extreme example of not acting in good faith …but  lesser actions (such as putting 
he interest of another person or organisation above the one you are governing) could also constitute a breach 
of this duty. 
 
The term ‘best interests’ requires you to make decisions based on what is best for your organisation, rather 
than on your own personal interests (or those of a relative or another organisation). And you can see how this 
might come up if you were, for example, on the board of a NFP and you are also the parent of a person who 
is using the service.  Imagine all of a sudden a fall in revenue or a funding cut means the board has to make 
some difficult decision to cut some of its service provision in order to remain viable. Now as a parent you 
might not like this idea as it might affect your daughter or son’s ability to access services, but being on the 
board your duty is to make (sometimes difficult) decisions in best interests of the org as a whole, not personal 
likes or preferences.   
 
In relation to the ‘whole organisation’, you must look at the best interests of the org as a whole – not just a 
particular sub-section of the group or membership class.   
 
Often people involved in a NFP might have a number of other roles – eg. be on the board of another NFP, be 
a member, or volunteer or have another capacity.  You may wear many hats. The important thing to note is 



that when you are making decisions as a board member – the law requires you to wear your board member / 
governance hat. 
 
Summary: so that’s the first limb of this duty – the duty to act in good faith in the best interests of the 
organisation. It is a duty of ‘loyalty’ to the best interests of the organisation you are serving. You must act in 
the best interests of the organisation as a ‘whole’ not a particular part of the organisation or membership. 
 
The second limb of this duty refers to acting for a ‘proper purpose’ and within powers given to board.  Key 
words: ‘purpose’ ‘powers’. 
 
And if we think about where we would look for these, we are really thinking about the organisation’s 
constitution: what does your governing documents set out as the legal purpose of your organisation and what 
powers does it give to the board?  
 
We will come back to this point later in the webinar – so that’s the first duty done.  
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Slide content 
Image: diagram depicting 4 overlapping circles representing each of the four key legal duties 
Text:  

 duty to act with reasonable care skill and diligence 
 
 
Transcript 
Now we are on to the second duty – the duty to act in with reasonable care skill and diligence in relation to 
your organisation.  
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#2. Duty to act with care, skill and diligence

• This duty requires board members to pay attention to, 

and make considered decisions about: 

i. the important affairs and strategic activities of the 

organisation

ii. the financial position of the organisation

(this one is very important – almost a sub-duty!)

13

©  2016 Justice Connect | NFP Law

 
 

 
Slide content: 
Text: Duty to act with care, skill and diligence 

 This duty requires board members to pay attention to, and make considered decisions about:  
o the important affairs and strategic activities of the organisation 
o the financial position of the organisation (this one is very important – almost a sub-duty!) 

 
Transcript:  
 
This one is another 2-part duty - the duty to act with reasonable care, diligence and skill requires you to 
monitor and pay attention to and make considered decisions about: 

• the important affairs and activities strategic direction of the organisation; and  
  
Let’s focus on this 1st part … ‘the important affairs, activities and strategic direction’.  
 
If we think about ‘care; in this context this is about making sure your decision-making is sound. The duty 
requires you to read & carefully consider the information & evidence available, when making decisions.  It is 
also about having the time and taking your role seriously and giving sufficient thought and energy to tasks you 
have undertaken, and decisions you are required to make.  
 
So for example, this means reading the minutes from the last board meeting any reports including from 
external consultants and considering this information; attending board meetings; contributing to discussions 
and asking questions if you don’t understand something; following up on actions between meetings; seeking 
further advice if needed; and monitoring actions against the strategic plan, amongst other issues.  
 
These are some of the practical things that can be done to ensure you are taking reasonable care.  
 
In terms of ‘skill’, unless your rules say so you don’t have to have any particular skills to be on board. 
However the skills you do have must be used for the benefit of organisation. One example: If you are a 
builder on the board of an emergency accommodation provider you are not expected to go around making all 
the repairs but might be expected to use your knowledge to advise the board on safe building standards.  
 
Similarly as a lawyer, it is not expected that you would do all the legal work for the organisation but you might 
stick up a red flag and say “that rings an alarm with me in relation to occupational health and safety laws – 
have we considered safety here”. Using your skill to benefit the  
  



And ‘diligence’ means thoroughness: so not being flippant or casual about making decisions.  
 
Diligence would also require you to ask for more information if you need it, or to seek out skills or professional 
opinion if you don’t have the necessary expertise on your board.  For example, if you have a complex 
financial matter that your Treasurer cant explain you night need to ask your auditor or a financial expert to 
come in to explain.  
 
Here, again, as you transition to the NDIS there is likely to be some complex structural and financial issues 
that might come to the board and there might be a need to go out and get external advice. If you do go and 
get external advice, you are allowed to reasonably rely on it but you should still independently consider it and 
then make a decision as a board.  If you have multiple reports with different recommendations you should be 
able to explain why you preferred one over another.  
 
In particular for large decisions, for example, something like a merger, the standard required by this duty will 
be quite high – so really pay attention and get in the information you need when you are facing the big 
decisions.   
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#2. Duty to act with care, skill and diligence

• In relation to finances, this duty requires board members to: 

 understand your organisation's current financial position 

at all times

 prevent your organisation from ‘trading while insolvent’ 

Four key legal duties
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Slide content: 
Text:  
#2. Duty to act with care, skill and diligence 

 In relation to finances, this duty requires board members to:  
o understand your organisation's current financial position at all times 
o prevent your organisation from ‘trading while insolvent’  

 
You allow your organisation to trade while insolvent if you allow it to continue to incur debts when you know, 
or should know or suspect, the organisation cannot meet its current debts as and when they fall due.  
 
 
Transcript:  
Now to focus on the second part of duty – you need to understand financial position of your organisation and 
you are responsible for preventing your organisation from trading while insolvent.  
 
We have set out a definition of insolvent trading on the slide.  
 
In this context of moving to the NDIS insolvency is an issue a Board will need to keep an eye on – and the 
finances generally. There will be a move from block / grant funding to kind of fee-for-service type funding and 
that can have a significant impact on the financial situation of an organisation. Also – setting that aside – it 
might be that your organisation is going through a substantial restructure and what this duty requires is that 
you are paying attention to the financial position of the organisation so that you know that such a restructure 
will not see your organisation move outside of this rule against trading while insolvency.  
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Slide content:  
Image: diagram depicting 4 overlapping circles representing each of the four key legal duties 
Text:  

 duty to act with reasonable care skill and diligence – duty to prevent insolvent trading 
 
 
Transcript:  
 
The duty to avoid insolvent trading is a particularly important aspect of this duty – almost a sub-duty!  
 
What it requires you to do (in a practical sense): if you feel there is a problem put the brakes on and seek 
advice straight away. 
 
Accountants, insolvency experts and lawyers can help to assess the situation and help you trade out of 
insolvency 
 
Indicators of financial problems or insolvency: Any combination of the following factors can indicate that an 
organisation is near insolvency or is actually insolvent. None of these factors is decisive, but they should act 
as a warning to committee members that they should consider taking steps to protect against insolvency:  

• continuing losses over successive financial reporting periods 
• overdue tax debts, for example ‘pay-as-you-go’ (PAYG) instalments, GST, superannuation 

guarantee contributions 
• failure to put away funds to cover employee entitlements – long service leave / redundancies 
• increasing levels of bad or doubtful debts, the collapse of a significant creditor or withdrawal of a 

major source of funding 
• inability to borrow funds or get loan approvals  
• cheques issued by the organisation being returned dishonoured or cheques are being issued post-

dated (that is, dated after the date on which it is actually written) or are not being sent 
• delays in paying suppliers resulting in stricter credit terms or suppliers insisting on “cash on 

delivery” 
• legal proceedings being initiated or threatened by creditors, including the ATO, or judgments being 

entered against the organisation, and / or  
• repeated failure to produce timely and accurate information on the organisation’s financial position.  
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Slide content:  
Image: diagram depicting 4 overlapping circles representing each of the four key legal duties 
Text:  

 duty not to misuse position or information  
 
 
Transcript:  
Duty #3 the duty not to misuse position or information obtained in your position – which you received because 
you are a board member 
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#3. Duty not to misuse position or information

• You must not make improper use of:

i. your position as a board member

ii. information obtained through your position

to either

 gain an advantage for yourself (or a relative or another 

organisation) 

 cause a detriment to the organisation 

Four key legal duties
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Slide content: 
Text: As a board member you must not make improper use of:  
• your position as a director; or  
• information obtained through your position as a director  
to either:  
• gain an advantage for yourself or any other person or organisation; (close overlap with conflict of interest 

here); or  
• cause detriment to the NFP organisation you are on the board of (ie doesn’t even have to benefit someone 

else).  
 
Transcript:  
 
The third duty says that as a board member you must not make improper use of:  
• your position as a director; or  
• information obtained through your position as a director  

to either:  
• gain an advantage for yourself or any other person or organisation; (close overlap with conflict of interest 

here); or  
• cause detriment to the NFP organisation you are on the board of (ie doesn’t even have to benefit someone 

else).  
 
There is a high overlap with conflict of interest here - where you or someone close to you benefits from 
misuse of your position, this will often also constitute a conflict of interest. However, even where you or those 
close to you don’t benefit, if improper use of your position causes detriment to the organisation, you will have 
breached this duty. 
 
This may be generally expected conduct but its also a legal requirement: while your NFP may have codes of 
conduct or policies that also prohibit this kind of behavior, it’s important to remember this is also a legal duty. 
 
So for example, as a Board member you might be privy to information about the pricing strategy your 
organisation is using for NDIS – this is the kind of commercial-in-confidence information you must not share 
with anyone outside the organisation. You only have the information as a result of your position on the board 
and if you share it without authorization you are likely to be breaching this duty.  
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Slide content:  
Image: diagram depicting 4 overlapping circles representing each of the four key legal duties 
Text:  

 duty to manage conflicts of interest  
 
 
Transcript 
And this leads us to the duty to manage conflicts of interest – our final duty.    
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Four key legal duties

#4. Duty to manage conflicts of interest

• A conflict of interest situation is not, of itself, a problem

• Conflicts of interest situations are common and OK
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Slide content 
Text:  
A conflict of interest is a situation which arises when a person’s position in an organisation providers them 
with the opportunity to: 

 personally benefit (over and above the usual benefits arising from the position); or 

 Providing a benefit to a relative, close friend or to another organisation with which they are involved.  
A conflict of interest situation is not, of itself, a problem 
Conflicts of interest situations are common and OK 
 
Transcript 
Conflict of interest situations are common, importantly it’s about the management of the conflict. 
  
A conflict of interest is a situation which arises when a person’s organisational position provides them with an 
opportunity to : 

• personally benefit (over and above the usual benefits arising from that position) 
• provide a benefit to a relative, close friend or to another organisation with which they are involved. 

  
As I said conflicts of interest are common – the duty really is about how you manage them and the process for 
how you must manage them is set out in the law.  
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#4. Duty to manage conflicts of interest
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Slide content:  
Text:  
3 step process for dealing with conflicts of interest: 

 Disclosure: as soon as possible; full disclosure; if in doubt disclose  

 Manage: do not take part in decision-making; leave room for all discussions and decisions 

 Record: ensure minutes record that you left the room and did not take part in discussions   
 
Transcript 
Although the particular legislative provisions differ on exactly how to manage the conflict, we recommend the 
above as a best practice approach, which will ensure you comply with all the laws that govern the various 
NFP legal structures.  
  
The first step requires a board member to disclose the conflict of interest to the board, immediately on 
becoming aware of the conflict. 
 
There are a few different ways to ensure disclose:  
1. a standing register of interests for some boards when you join board you have to list interests  e.g. 

businesses – required by law for companies limited by guarantee  
2. when you read the agenda - some organisations have a practice of checking the agenda before meeting 

to give board members an opportunity to disclose conflicts of interest 
3. as soon as you become aware of the conflict (eg. you might be mid-discussion, or just see that your 

cousin is one of the applicants for the CEO positions) 
 
There should be full disclosure: be open and honest about the nature and extent of the interest, and its 
relation to the affairs of the organisation. 
 
Also we always say, if in doubt disclose: if you are unsure of whether something is a conflict, stay on the safe 
side and disclose it. This way the board has a chance to deal with it in the proper way.  
 
The second step is about managing the conflict of interest. Managing means not-participating in discussions 
or decision-making about that issue.  
 
A board member who has a personal interest in a matter that is being considered at a board meeting: 

 should not be present in the meeting while the matter is being discussed; and 

 must not be present for or vote on the matter.  



You should also refrain from discussing the decision or trying to influence the outcome of the decision (for 
example, outside of or between board meetings). 
  
The third and final step is to record the conflict of interest. You should ensure that the minutes record the fact 
that a conflict was disclosed, the time the relevant director left and returned to the meeting, and the fact that 
they were not involved in the decision. 
 
An example:  “Agenda item X; Bob disclosed conflict, left the room: 3:30pm. Discussion ensued and a 
decision was made to do Y. Bob returned at 3:45pm.”  
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Slide content 
Text: Case study All support Inc. (ASI) 
Image: photo of Doushka 
 
Transcript: 
So if we return to Doushka: You will recall she is on the board at ASI and also a Senior Manager at a large 
disability organisation Changemakers – which is a potential merger partner for ASI.  
 
Obviously, conflict of interest is one of the main things Doushka should be thinking about in her situation - she 
is in a position where she may (or may be perceived to be) use her position as a board member at ASI to 
influence merger talks in the direction of, say, benefiting Changemakers (which may or ay not indirectly 
benefit herself).  In such a situation – Doushka should be aware of conflict of interest.  
 
It is up to Doushka to declare this – not her colleagues –  she owes these legal duties personally to the 
organisation. The organisation then needs to follow the process set out in law – ensure that Doushka is not 
present for discussions or voting on merger decisions.  
 
We can also think about the other duties via this situation. In addition to not being involved in the decision-
making on this issue, Doushka must ensure that she doesn’t disclose any information she knows as a board 
member of ASI (e.g. salaries of staff / budget situation) to her employer as this is confidential information she 
gained as a result of her position as a board member. She must act in the best interests of ASI at all times.  
 
Also leaving Doushka aside for a moment – lets think about the other board members of ASI. They are 
making decisions about the future of ASI and whether or not to continue separately as they approach the 
NDIS roll out or merge with another organisation, possibly Changemakers. These are big decisions – and so 
they need to be sure they are meeting their duty to act with reasonable care skill and diligence – and to avoid 
financial insolvency.  If there is information or advice that they don’t have internally – they should be sourcing 
external advice (perhaps financial modelling or a consultant to advise them on NDIS options). They need to 
be independently considering this information and bringing themselves well-informed to the board table 
(having read info etc.) A level of ‘due diligence’ needs to be brought to these kind of big decisions  
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Slide content: 
Image: diagram showing how the protection of limited liability can be pierced or can come down 
 
Transcript 
And just to recap from our last webinar,  the reason why complying with these duties is so important is 
because if breached – this is a circumstance where the protection of limited liability can come down and 
board members can be personally liable (i.e. personally financially responsible) for breach.  
 
We know these kinds of breach to be rare in the NFP sector,  but it is still worth keeping in mind – especially 
with the kind of big decisions that boards might be making to get NDIS ready.   
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Slide content 
Text: Importance of constitution and purpose (section heading) 
 
Transcript 
In the short time remaining in this webinar – we just wanted to pick up on two other topics that fit under the 
heading of this governance webinar on “legal responsibilities of NFP Board members” 
 
The first is a reminder of the requirement that you must follow the rules (or constitution) of your organisation, 
particularly paying attention to the purpose clause.  
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Slide content: 
Image: diagram depicting framework of regulation for a company limited by guarantee 
 
Transcript 
 
So just a quick refresher from last time: 
 
For organisation’s that are companies limited by guarantee, the Corporations Act says that the constitution of 
your organisation (or replaceable rules in the Act if you don’t have a constitution) have the force of law for 
your organisation.  
 
 
 
 
 
 
 
  



Slide 25 
 

Example: Victorian incorporated association

25

Rules
Associations 

Incorporation 

Reform Act 

2012 (Vic)

Consumer 

Affairs Victoria 

(CAV)

Regulator Law

Importance of constitution

©  2016 Justice Connect | NFP Law

 
 

Slide content: 
Image: diagram depicting framework of regulation for a Victorian incorporated association 
 
Transcript:  
 
Similarly for incorporated associations, the incorporating legislation sets out the requirement that 
organisations must have a set of rules / constitution and must follow them.  
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Slide content: 
Image: diagram showing how constitution forms contract between the members 
 
Transcript:  
 
Legally, the constitution of an organisations forms a contract: between the members (including board 
members) and therefore it can be enforced as a legal document.  
 
So the constitution is an importance governance document and Board members have a legal duty to comply 
with their rules, so it’s a good idea to get to know what they say! 
 
This is particularly important in a period of change – as the move to NDIS is: we find that when organisation’s 
go through periods of change, the governing documents generally get a work out – whether it is the clauses 
on voting (as big and sometimes controversial issues are decided), or resolving disputes between members 
or deciding whether a particular new venture fits within the legal purpose of an organisation. 
 
In general we find that organisations with a well drafted constitution who know its clauses well end up with 
less legal issues  - which is particularly important when things are in a period of change. 
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Slide content:  
Text: Purpose 

 The purpose clause in your rules is an important guide to decision-making for board members 

 The purpose clause sets out what the organisation is legally set up to do  

 Board members are required to ensure all decisions are within legal ‘purposes’ 

 If a charity or have tax concessions, then making decisions that comply with the purpose is particularly 
important 

 
 
Transcript 
Probably if I was to pick one of the most important clauses in the constitution it would be the purpose clause 
(sometimes called, the ‘objects’ or ‘objectives’ clause).  
 
The legal purpose of your organisation basically sets out what your organisation has been set up to do – as a 
board member one of your main legal duties is to ensure that your organisation is sticking to itse legal 
purpose – this was mentioned when we talked about the first duty.  
 
Why is this important? – two reasons: 
 

 As purpose forms part of the organisation’s rules, it is legally enforceable, and therefore decisions outside 
of purpose may be the subject of legal action (although this is rare)  

 

 More importantly – things like charity status and tax concessions are given to an organisation based on 
the organisation’s purpose as stated in their constitution.. So if your organisation is a charity and / or 
receives tax concessions you need to take particular care that decisions are within legal purpose. 

 
So for example,  a disability service organisation might be contemplating completely changing your service 
delivery profile or merging with another organisation. If this is the case, always check your purpose clause to 
make sure your plans still fit in your legal purpose.  If you are contemplating quite significant changes (or a 
merger like ASI in our example with Doushka) which might see you contemplating a change to your legal 
purpose, it’s a good idea to seek legal advice (you can also approach the ACNC / ATO for their preliminary 
views) to ensure that you don’t lose your important charity and tax concession statuses.   
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Slide content 
Text: Overview of regulators and reporting 
 
Transcript  
Finally we were just going to touch briefly on regulators and reporting in this area. Here we not looking at 
reporting to the NDIA or state-based disability authorities, or quality / accreditation schemes or fundraising 
etc. We are just looking at the main governance regulators and reporting : incorporation, charity and taxation 
reporting.  
 
Although in large organisations your board might delegate reporting to paid staff – it’s still a good idea to know 
what your key governance reporting requirements are.  
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Slide content: 
Image: diagram showing reporting requirements for a company limited by guarantee that is a charity 
 
Transcript 
So the reporting requirements differ depending on structure.  
 
If you’re a company limited by guarantee - and also a charity - your main reporting requirements are now to 
the Australian Charities and Not-for-profits Commission (ACNC).   Although you incorporated with the 
Australian Securities and Investments Commission (ASIC), since the advent of the ACNC, many of the 
reporting requirements to ASIC have been ‘turned off’ for charitable companies.  
 
You have a couple of residual reporting obligations to ASIC (e.g. if you ever change your organisation’s name 
or auditor) but your primary annual reporting is ASIC. 
 
We can also put the ATO up there as a regulator – although again – for most companies limited by guarantee 
that are charities, the obligation is to keep records and report if asked by ATO – rather than report annually.  
Just a note that for certain types of tax arrangements there may be annual reporting – for example public 
ancillary funds have annual reporting requirements.  
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Slide content: 
Image: diagram showing reporting requirements for a Victorian incorporated association that is a charity 
 
Transcript 
If your organisation is an incorporated association and a charity then it may have two major lines of annual 
reporting. Here I have used the Victorian example of an incorporated association – they have annual reporting 
to Consumer Affairs Victoria as their incorporation regulator, and then annual reporting to ACNC as their 
charity regulator.  There are one or two states that have managed to combine this reporting. 
 
Again there is a requirement to keep relevant taxation records and report if asked to.  
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• All charities registered with the ACNC have ongoing 
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records) for 7 years
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Slide content: 
Text: ACNC registered charities : reporting 

 All charities registered with the ACNC have ongoing obligations to: 
o report annually to the ACNC  
o notify the ACNC of certain changes (to legal name;  address for service of documents; 

‘responsible persons’; or constitution) 
o keep records (written financial and operational records) for 7 years 

 
 
 
Transcript: 
So what are the reporting requirements? For ACNC registered charities you have ongoing obligations to: 

o report annually to the ACNC (find out more on the ACNC website) 
o notify the ACNC of certain changes (to legal name;  address for service of documents; 

‘responsible persons’; or constitution) 
o keep records (written financial and operational records) for 7 years 
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ACNC registered charities : other requirements

• All registered charities must also:

 continue to operate on a not-for-profit basis and 

only pursue charitable purposes

 comply with the ACNC governance standards

 notify ACNC if no longer meeting obligations or no 

longer entitled to be a charity
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Slide content: 
Text: ACNC registered charities: other requirements 

 All registered charities must also: 
o continue to operate on a not-for-profit basis and only pursue charitable purposes 
o comply with the ACNC governance standards 
o notify ACNC if no longer meeting obligations or no longer entitled to be a charity 

 
Transcript:  

Just to continue about some of your other requirements under the ACNC - all registered charities must also: 
o continue to operate on a not-for-profit basis and only pursue charitable purposes 
o comply with the ACNC governance standards (mentioned in the last webinar – see also ACNC 

website) 
o notify ACNC if no longer meeting obligations or no longer entitled to be a charity 
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• All incorporated associations must:

 provide annual reporting to their state-based regulator

 keep key contact details up-to-date

• For CLG’s that are registered charities, the main reporting 

requirements are now to the ACNC (residual to ASIC)

• For CLG’s that are non-charitable, there are significant 

reporting requirements to ASIC
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Slide content: 

 All incorporated associations must: 
o provide annual reporting to their state-based regulator 
o keep key contact details up-to-date 

 For companies limited by guarantee (CLG’s) that are registered charities, the main reporting requirements 
are now to the ACNC (residual to ASIC) 

 For CLG’s that are non-charitable, there are significant reporting requirements to ASIC 
 
 
Transcript: 
For incorporated associations as we mentioned you must provide annual reporting to your state-based 
regulator – i.e. providing report on activities but particularly your financial position after you hold your AGM. 
You also have obligations to keep your organisation’s details up to date with the regulator.   
 
If a registered charity, a CLG’s primary reporting is to the ACNC (as per last slides). There are some residual 
reporting obligations to ASIC. A charitable company limited by guarantee must: 

 notify ASIC (and the ACNC) of a company name change 

 notify ASIC of the resignation or removal of a company auditor 

 follow ASIC’s rules if a charity is to be wound up (also need to apply to ACNC to deregister a charity) 
 
A charitable CLG can choose to notify ASIC of changes to the directors or secretary, or changes to its 
constitution – this is no longer a requirement of the law. 
 
For CLG’s that are non-charitable, there are significant reporting requirements to ASIC. We don’t have time to 
go into them today – but we would refer you to ASIC’s website.  
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• In general, for many charities there are no annual 

reporting obligations to tax regulators (but there may be 

for public ancillary funds and others) 
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Slide content: 
Taxation:  

 Tax regulators require charities to keep records to prove exemptions, concessions etc. if required  

 In general, for many charities there are no annual reporting obligations to tax regulators (but there 
may be for public ancillary funds and others)  

 
Transcript: 
 
And as I mentioned tax regulators generally require charities to keep records to prove exemptions and 
concessions to prove eligibility.  
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Slide content:  
Text: Where to go to find further information and support (section heading) 
 
Transcript: 
Go to our NFP Law Information Hub at www.nfplaw.org.au. 
 
The first thing to do is to select your jurisdiction so all the fact sheets are relevant to the state in which your 
organisation operates.  
 
You will find all of the information we discussed today under the sections “Running the organisation“ and also 
“Reporting to government”.  
 
You can also use the search engine to type in searches on terms such as “governance” or “duties”.  
 
 
 
 
  

http://www.nfplaw.org.au/
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Slide content 
 
So we have come to the end of today’s webinar:  
  



Slide 37 
 

Summary

Top tips:

1
When making decisions ask yourself: ‘Am I deciding this 

in the best interests of the organisation I am governing’? 

2
Read and get to know your rules/constitution: ensuring 

these are followed can help to avoid legal pitfalls 

3
Take particular care around finances: if you have any 

concerns about the financial health of your organisation 

seek professional help as early as possible
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Slide content: 
Text: Top Tips 

1. When making decisions ask yourself: ‘Am I deciding this in the best interests of the organisation I am 
governing’?  

2. Read and get to know your rules/constitution: ensuring these are followed can help to avoid legal 
pitfalls 

3. Apply a ‘how will it look later’ test: looking  back, could a reasonable person in your shoes, with the 
same information you had,  have made the same decision? 

 
Transcript:  
We like to end all our webinars with top tips: 

1. When making decisions ask yourself: ‘Am I deciding this in the best interests of the organisation I am 
governing’?  

2. Read and get to know your rules/constitution: ensuring these are followed can help to avoid legal 
pitfalls 

3. Apply a ‘how will it look later’ test: looking back, could a reasonable person in your shoes, with the 
same information you had,  have made the same decision? 

 
 
 
  



Slide 38 
 

Summary 

What we will cover in Governance webinar series

• Part 1: Overview: the legal duties of those who govern 

NFP organisations 

• Part 2: The legal role and responsibilities NFP board 

members and others

• Part 3: Current issues for NFP boards
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Slide content:  
Text: What we will cover in Governance webinar series  
Part 1: Overview: the legal duties of those who govern NFP organisations  
Part 2: The legal role and responsibilities NFP board members and others 
Part 3: Current issues for NFP boards 
 
This presentation is legal information not legal advice 
 
Transcript 
 
So we have finished Part 2 of our webinar series and  in the next webinar we will look at some current issues 
for NFP Boards.  
 
I should also mention – we are also doing a series of webinars on the legal issues that arise when 
organisations are ‘working with others’ which we know will probably happen more and more in the NDIS 
context. If you want to learn more about the various legal options for working with others – anything from 
MOU’s to mergers ...please check out our working with others webinar series.  
 
 
 
 
  



Slide 39 
 

www.justiceconnect.org.au

39

 
 
 
Slide content: 
Image: Screen shot of justice Connect website available at www.justiceconnect.org.au    
 
Transcript:  
Finally – where you can find further resources. 
 
If you come to Justice Connect’s website (www.justiceconnect.org.au), click on the Not-for-profit Law button.  
 
  

http://www.justiceconnect.org.au/
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Slide Content:  
Image: Screenshot of NFP Law homepage available at www.justiceconnect.org.au/our-programs/not-for-
profit-law 
 
Transcript: 
Here is our NFP Law service homepage.    
 
NFP Law provide a range of free and low cost legal services for NFPs.  
 
In particular we have a NFP Law Information Hub with a range of free guides, fact sheets and other resources 
for NFPs.   
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NFP Law Info Hub: nfplaw.org.au

 
 

Slide Content:  
Image: Screenshot of NFP Law Information Hub homepage available at www.nfplaw.org.au with “Running the 
Organisation” section highlighted.  
 
Transcript: 
Please check out our information hub. 
 
You can also get to it via the URL: www.nfplaw.org,au  
 
And in this slide I have highlighted the ‘Running the organisation’ section – under which you will find our 
Governance sections and lots of Guides and facts sheets about the topics we have covered today.   
 
.  
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Summary

About Not-for-profit Law (NFP Law)

• Website: www.justiceconnect.org.au/nfplaw

• Phone: 1800 NFP LAW (1800 637 529)

• Our services: 

• The Information Hub: Legal information factsheets on common legal 

issues www.nfplaw.org.au

• Legal training for community groups (online and face to face) 

• Law reform work aimed at reducing unnecessary NFP regulation

• Phone advice to answer quick legal questions**  

• Referral to a pro bono lawyer to assist with complex legal issue**

** These are very limited services, available for eligible organisations only: see www.justiceconnect.org.au/nfpeligibility

 
 

Slide content: 
Text: About Not-for-profit Law (NFP Law) 

 Website:  www.justiceconnect.org.au/nfplaw  

 Phone:  1800 NFP LAW (1800 637 529) 

 Our services:  

 The Information Hub: Legal information factsheets on common legal issues www.nfplaw.org.au   

 Legal training for community groups (online and face to face)  

 Law reform work aimed at reducing unnecessary NFP regulation 

 Phone advice to answer quick legal questions**   

 Referral to a pro bono lawyer to assist with complex legal issue** 
    ** These are very limited services, available for eligible organisations only: see 
www.justiceconnect.org.au/nfpeligibility  
 

 
 
Transcript:  
Finally this slide is just in here so you have our details about your organisation.  
 
So that’s the end of today’s webinar - thank you for joining us today and thanks for NDS for engaging us to 
provide today’s seminar.  I hope you will join us for Part 3 of this series.  
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